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J U  D  G  M  E  N  T. 

1.   Challenge in this appeal is to the Judgment dated 30-03-

2016 passed by the learned Assistant Sessions Judge, 

Sonitpur, Tezpur in Sessions Case No. 28 of 2014. The 

learned trial Court has found the appellant guilty U/s 307 

of the IPC and awarded certain sentences. 

2.   For proper appreciation of this appeal, the facts of the 

case against the appellant may be stated. 

Prosecution case. 

3.   The occurrence of this case took place in the beautiful 

manicured island situated in the middle of Padum Pukhuri  

(if translated to English it would be Lotus lake), at Tezpur. 

The island is connected by a small bridge. Many local 

residents and tourists come to visit this place to enjoy its 

natural beauty. Visitors are, however, required to buy 

tickets. 

4.   The appellant is a music teacher and he came in contract 

with Rup Rekha Bhuyan when she learnt music from him. 

In fact the appellant continued to be the mentor of Rup 

Rekha Bhuyan, when she also became a music teacher in 

the mean time. They maintained their relationship in that 

level till the day of occurence.  

5.   In the mean time, Rup Rekha Bhuyan became interested 

in a doctor (his name is not necessary in this case) from 

the district of Nagaon for the purpose of marriage. The 

families of Rup Rekha Bhuyan and the said Doctor had 

discussion about their marriage. But for some unknown 

reasons cracks appeared in the relationship between Rup 

Rekha Bhuyan and the doctor. She became very upset. 
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6.   The appellant, being the mentor of Rup Rekha Bhuyan, 

took up the cudgels to repair her broken relationship with 

the said doctor. 

7.   On the day of occurrence, the appellant called Rup Rekha 

Bhuyan to the picturesque island park of the lake on the 

premise that he had called the said doctor there, so that 

Rup Rekha Bhuyan can talk to him freely. Accordingly, 

Rup Rekha Bhuyan came to the said island in the 

company of the appellant. Both waited for a long time but 

the said doctor did not turn up. Rup Rekha Bhuyan 

became impatient and also frustrated 

8.   It is alleged that at that moment the appellant had 

pushed Rup Rekha Bhuyan into the water of the Lake and 

he also jumped into the water. 

9.   There is no dispute in this case that both of them did not 

know swimming and therefore, they were gasping for 

breath in the water.  

10.   In the mean time, Pranjal Bora, the security guard of the 

Lake saw the incident and he raised alarm. Therefore, 

another person  named Ramapada Malo Das, who used to 

catch fish in the Lake, brought a small boat to the place of 

occurrence and with the help of this fisherman, some 

other people, who had gathered at the bank of the lake, 

had pulled out the appellant and Rup Rekha Bhuyan from 

water.  

11.   Both the appellant and Rup Rekha Bhuyan were in 

unconscious state at that time and they were given 

medical treatment for that purpose.  

12.   Thus, the prosecution side has alleged that the appellant 

had attempted to commit murder of Rup Rekha Bhuyan 
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by pushing her into the water of the Lake. The written 

ejahar was lodged by Sri Basanta Kr. Bhuyan, the paternal 

uncle of Rup Rekha Bhuyan. 

13.   During the trial of the case, the prosecution side has 

examined twelve witnesses. 

14.   The defence plea is total denial. It has been pleaded on 

behalf of the prosecution that because of frustration over 

the issue of her broken relationship with the doctor, Rup 

Rekha Bhuyan had jumped into the water of the Lake in 

order to commit suicide. It is claimed that inspite of 

having no knowledge of swimming, he appellant jumped 

into the water just to save Rup Rekha Bhuyan. It is 

further claimed by the appellant that since the act of 

attempt to commit suicide would bring a bad name to Rup 

Rekha Bhuyan,his false case has been filed against the 

appellant. 

15.   Inspite of the aforesaid claim, the appellant did not 

adduce any evidence.  

16.   Here at this stage, I am constrained to hold that the 

learned trial court did not follow the law of procedure 

pertaining to trial of Sessions Cases. The order of the 

learned trial court dated 21-07-15 reads as follows: 

“21-07-2015. The accused is examined u/s 313 Cr.P.C. The 

pleas of the accused are of total denial and he has declined 

to adduce any defence witness. 

Fix 06-08-2015 for argument.” 

17.   At this stage, Section 232 and 233 of the Cr.P.C are 

relevant.  

18.   Section 232 of the Cr.P.C. reads as :- 232. Acquittal. If 

after taking the evidence for the prosecution, examining 
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the accused and hearing the prosecution and the defence 

on the point, the Judge considers that there is no 

evidence that the accused committed the offence, the 

judge shall record an order of acquittal. 

19.   On the other hand, Section 233 of the Cr.P.C. reads as :- 

Entering upon defence. 

(1) Where the accused is not acquitted under section 232 

he shall be called upon to enter on his defence and adduce 

any evidence he may have in support thereof. 

(2) lf the accused puts in any written statement, the Judge 

shall file it with the record. 

(3) If the accused applies for the issue of any process for 

compelling the attendance of any witness or the production 

of any document or thing, the Judge shall issue such 

process unless he considers, for reasons to be recorded, 

that such application should be refused on the ground that 

it is made for the purpose of vexation or delay or for 

defeating the ends of justice. 

20.   Thus, it is clear on the face of the record that whenever 

there is sufficient evidence for conviction of an accused in 

a Sessions case, he shall be called upon to enter on his 

defence and to adduce any evidence he may have in 

support thereof. The Code uses the term “shall”. There is 

no provision in the Criminal Procedure Code which states 

that at the time of examination of the accused u/s 313 of 

the Cr.P.C, the Court has to ask an accused whether he 

will adduce evidence on his defence or not. In Sessions 

triable cases, whenever there is no evidence for conviction 

of an accused he shall be acquitted immediately after 

closure of hearing of prosecution evidence and after his 
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examination u/s 313 Cr.P.C but whenever this provision is 

not resorted to then the law casts the duty upon the Court 

to ask the accused to enter on his defence. In such a 

situation, at the time of examination of the accused u/s 

313 Cr.P.C., the accused is not entitled to exercise his 

discretion whether he will adduce defence evidence or 

not, for that purpose the duty of the court is to give him a 

chance to adduce evidence and if he refuses to adduce 

evidence at that time, the Court is at liberty to proceed to 

next stage of the case i.e. hearing of argument.  

21.   In the instant case, the procedure of law has not been 

complied with but I am of the considered view that in the 

instant case the accused has not been prejudiced in any 

manner whatsoever because he has been properly 

defended by a senior counsel.  

                      Point for determination.  

22.   The point for determination in this trial is as to whether 

the appellant had attempted to commit murder of Rup 

Rekha Bhuyan.  

                    Decision and reasons thereof. 

23.   I have carefully gone through the prosecution evidence. I 

shall take up the evidence of Rup Rekha Bhuyan before 

taking up the evidence of the rest of the witnesses. 

24.   The victim Rup Rekha Bhuyan has stated, inter-alia that 

the appellant had called her to Padum Pukhuri on the 

ground that the said Doctor had come to Tezpur and the 

appellant had called him to the said place so that she can 

have talks with him and could rekindle their relationship. 

The victim has stated that while she and the appellant 

were waiting for the said doctor to come to that place, the 
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appellant had removed his shoes because he was feeling 

uncomfortable. The victim has stated that she asked the 

appellant to call the said doctor over phone. The victim 

has further stated that the appellant told her that there 

was no mobile net work at that place, therefore, he went 

close to the waterline of the lake. At that moment, the 

appellant told her that he found the network there, 

therefore, he called her close to the waterline of the Lake. 

The victim accordingly went there and all of a sudden, the 

appellant pushed her into the water. The victim stated 

that the accused also jumped into the water and with his 

legs he had allegedly pushed her head into the water. By 

that time she became unconscious and when she regained 

her consciousness she was already on the bank of the 

Lake surrounded by some people including one 

photographer. She was brought to the hospital. After a 

stay of  three days at the hospital she was released. The 

victim proved her statement recorded u/s 164 Cr.P.C. as 

Ext. 2. 

25.   Now, I shall take up the evidence of Pranjal Bora. On the 

day of occurrence he was working as a private security 

Guard in the Lake. Pranjal Bora has stated that on the day 

of occurrence he had seen the appellant and the victim at 

the island of the Lake. Pranjal Bora has further stated that 

he saw the appellant handing over a  mobile phone to the 

victim and thereafter, saw the appellant pushing the 

victim from behind for which the victim fell into the water. 

The witness Pranjal Bora has stated that on seeing the 

incident he raised hue and cry and after that the witness 

saw that the appellant had also jumped into the water 
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and also saw him pushing down the victim deep into the 

water. Pranjal Bora and one Akon Das ( not a witness in 

this case), who was at that time  watering the plants in 

the garden of the island, both together threw a water pipe 

into the water asking the appellant and the victim to hold 

on to the said pipe. Pranjal Borah has stated that both 

could not hold the pipe. Pranjal Borah has also stated that 

at that time also the appellant was pushing the victim into 

the water. Pranjal Bora immediately shouted at Ramapada 

Malodas, the watchman of the Lake, to bring the boat to 

the place of occurrence. According to Pranjal Bora, 

Ramapada Malodas immediately brought the boat to the 

place of occurrence and with the oar of the boat he 

pushed both the victim and the appellant towards the 

bank. 

26.   Now, I shall take up the evidence of Ramapada Malodas. 

He is a fisherman, who catches fish at “Padum Pukhuri”. 

Perhaps by virtue of his job, he has been allowed to stay 

in a temporary accommodation by the side of “Padum 

Pukhuri”. He has stated before the prosecution counsel 

that at the relevant time of occurrence, he heard the 

witness Pranjal Bora shouting at him. Pranjal Borah was 

asking him to bring the boat immediately. Accordingly, 

Ramapada Malodas took the boat to the place of 

occurrence. He found the appellant and the victim gasping 

for breath in the water of Lake. Ramapada Malodas 

immediately used his oar and with it pushed the victim 

and the appellant towards the bank and the people who 

gathered at the bank immediately pulled them up. 
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27.   The aforementioned three persons are eye witnesses to 

the occurrence. These three eye witnesses have been 

extensively cross-examined by the defence counsel. The 

victim stated before the defence counsel that since the 

appellant was her mentor, she had platonic friendship 

with him. She respected him as a teacher and the 

appellant was also affectionate towards her. She has 

admitted that for last two years prior to the occurrence 

she was maintaining relationship with the said doctor from 

Nagaon by talking over telephone. She has stated that on 

some matters she developed differences with him and 

therefore, the appellant stepped in to help her out. The 

victim has also admitted before the defence counsel that 

at the time of occurrence when the said doctor failed to 

turn up she became mentally disturbed.  

28.   At this stage, the defence side suggested that out of 

frustration she had jumped into the water to end her life 

but the victim had denied that suggestion. 

29.   The witness Pranjal Bora has stated before the defence 

counsel that at the relevant time of occurrence, he was 

checking tickets of the visitors at the gate of the garden 

and at that point of time the place of occurrence was 

situated at a distance of about 40 meters. This witness 

has stated before the police that at the time of occurrence 

he had seen the victim falling into the water of the Lake. 

He has also stated before the police that he could not see 

whether the victim had fallen on her own or she was 

pushed into the water by the appellant. This fact was 

brought into the notice of the witness at the time of his 

cross-examination. He denied making any such statement 
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before police. The witness Pranjal Borah in fact did not 

state before police that he saw the appellant pushing the 

victim deep into the water. When this fact was again 

brought to the notice of the witness, he denied.  

30.   There is nothing relevant in the cross-examination portion 

of evidence of Ramapada Malodas. 

31.   Now, I shall take up the evidence of Basanta Kr. Bhuyan, 

the informant. He has stated before the prosecution 

counsel that on hearing about the incident, he went to 

Kanaklata Civil hospital to see his niece. He has quoted his 

niece as saying to him that the appellant had pushed her 

into the water and thereafter again pushed her deep into 

the water. Basanta Kr. Bhuyan has proved the ejahar as 

Ext.1 and his signature as Ext. 1(1) thereon. This witness 

also admitted that there was a talk of marriage between 

his niece and the doctor from Nagaon. Basanta Kr. 

Bhuyan also admitted that the relationship between the 

doctor and his niece was broken. 

32.   The other witnesses examined by prosecution are Smt. 

Parul das, who was the ticket seller at “Padum Pukhuri, 

Dr. Bhibha Noni Keot, the doctor who examined the victim 

and the appellant, Smt. Aparna Bhuyan, the mother of the 

victim, Dr.Hiranjan Saikia, who also examined the victim 

and the appellant at the Kanaklata Civil Hospital, Ghana 

Kt. Bhuyan, who is another paternal uncle of the victim, 

Sarbeswar Nath, the In Charge of Kohl Park at Tezpur, 

Rinku Gowala, a security guard at Kohl Part and the Police 

Investigating officer. It may be mentioned that the Kohl 

Park is situated very near to the  “Padum Pukhuri”. 
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33.   The witness Sarbeswar Nath was not present in the park 

at the relevant time. He stated that he had learnt from 

Pranjal Bora that one person was pressing the head of a 

girl in to water. Sarbeswar Nath did not state that fact to 

police. When this matter was brought to his notice he 

denied that. Thus the evidence of Sarbeswar Nath is also 

found unreliable because he seems to have tried to 

improve the prosecution case making a false statement. 

34.   I find that except the Police Investigating officer, the 

aforementioned seven witnesses are absolutely irrelevant 

in the present case, because, all of them are hear say 

witnesses. In the instant case I have before me one eye 

witness apart from the victim herself. The eye witness in 

this case is Pranjal Bora. He did not state before the police 

that he had seen the appellant pushing the victim into the 

water of the Lake but he has claimed before the 

prosecution counsel that he had seen the appellant 

pushing the victim into the water. 

35.   The Police Investigating officer has confirmed the 

contradictions appearing in the evidences of Pranjal Bora 

and Sarbeswar Nath. 

36.   Ordinarily contradiction or material discrepancy or 

ommission, per se, does not affect the credibility of a 

witness. But when such a contradiction or discrepancy or 

omission goes deep into the root of the matter it becomes 

a vital and affects the credibility of a witness.  In my 

considered opinion, the fact that  Pranjal Bora did not 

state before the police that he had seen the appellant 

pushing the victim into the water of the Lake amounts to 

a serious contradiction for which I have reasons to hold 
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that this witness is not a reliable witness. His evidence 

failed to inspire confidence. 

37.   The ld Sr.Counsel Mr. Alam has relied upon a judgment of 

the Hon,ble Supreme Court that was delivered in Tarun 

Alias Gautam Mukherjee vs State Of W.B. reported in  

(2001) 10 SCC 754, to assail the evidence of  the witness 

Pranjal Bora. In the case before the Supreme Court the 

Appellant was charged and tried for having committed the 

offences under Sections 306 and 498A, I.P.C on the 

allegation that the harassment and cruelty meted out to 

his wife forced her to commit suicide. The maid servant, 

deposed in her evidence in chief about the fact that the 

accused used to assault the deceased almost daily on the 

instigation of his sister, but in the cross-examination, it 

has been elicited that she has not stated so in her 

statement to the police recorded under Section 161 

Cr.P.C. The Hon’ble Apex Court has held that such 

material omission would discredit her version in court.  

38.   The Explanation to Section 162 of the Cr.P.C may be 

referred to at this stage. The same is reproduced herein 

below: 

Explanation - An omission to state a fact or circumstance in 

the statement referred to in sub-section (1) may amount to 

contradiction if the same appears to be significant and 

otherwise relevant having regard to the context in which 

such omission occurs and whether any omission amounts 

to a contradiction in the particular context shall be a 

question of fact. 

https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/447673/
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39.   A bare reading of this Explanation would reveal that if a 

significant omission is made in the statement of a witness 

recorded under Section 161 of the Cr.P.C. the same may 

amount to a contradiction. 

40.   In the instant case Pranjal Bora has tried to improve the 

evidence by claiming that he had seen the appellant 

pushing the victim into water, whereas he did not state 

like that when he gave statement to police immediately 

after the occurrence. Had he given such a statement to 

police, like what he had stated in the trial court, the fate 

of the matter would have been different. But he did not. 

So it amounts to a serious contradiction that goes deep in 

to the root of the matter.  

41.   Here at this stage, I shall take up the evidence of Dr. 

Bibha Noni Keot. She has stated in her evidence that at 

the time of examination, the appellant did not respond to 

verbal command. The doctor also found an abrasion on 

the left side of his head. The doctor has also stated that 

the victim Rup Rekha Bhuyan was conscious at that time. 

On the day when the Dr. Bibha Noni Keot examined the 

victim Rup Rekha Bhuyan and the appellant, another 

doctor named Dr. Hiranjan Saikia also examined them. Dr. 

Hiranjan Saikia did not find any injury upon the person of 

the appellant or upon the person of the victim. 

42.   The witness Ramapada Malodas has stated in his 

evidence that when he arrived at the place of occurrence, 

the appellant and the victim both were found sinking in 

the water of the lake and were gasping for breath in the 

water of the Lake. Ramapada Malodas has stated that 

with oar of the boat he had pushed the victim and the 
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appellant towards the bank and after that both of them 

were pulled out of the water by the people who gathered 

at the bank of the Lake. 

43.   After going through the aforesaid evidence on record, I 

find that it clearly emerges that the appellant as well the 

victim were not capable of swimming. The evidence shows 

that when the appellant was taken to the hospital on the 

day of occurrence, he was unconscious and was not 

responding to verbal command. 

44.   Now, the most pertinent question arises - whether a man 

who cannot swim would jump in to water and try to push 

a woman deep into water in order to kill her.  

45.   What constitutes an "attempt" is a mixed question of law 

and fact depending largely on the circumstances of the 

particular case. "Attempt" defines a precise and exact 

definition. Broadly speaking all crimes which consist of the 

commission of affirmative acts are preceded by some 

covert or overt conduct which may be divided into three 

stages. The first stage exists when the culprit first 

entertains the idea or intention to commit an offence. In 

the second stage, he makes preparations to commit it. 

The third stage is reached when the culprit takes 

deliberate overt steps to commit the offence. Such overt 

act or step in order to be "criminal" need not be the 

penultimate act towards the commission of offence. It is 

sufficient if such act or acts were deliberately done, and 

manifest a clear intention to commit the offence aimed, 

being reasonably proximate to the consummation of the 

offence. 
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46.   In order to constitute "an attempt”, first, there must be an 

intention to commit a particular offence; second, some act 

must have been done which would necessarily have to be 

done towards the commission of the offence and third, 

such act must be "proximate" to the intended result. The 

measure of proximity is not in relation to time and action 

but in relation to intention. In other words, the act must 

reveal with reasonable certainty, in conjunction with other 

facts and circumstances and not necessarily in isolation, 

an intention, as distinguished from a mere desire or 

object, to commit the particular offence, though the act 

by itself may be merely suggestive or indicative of such 

intention, but that it must be, that is, it must be indicative 

or suggestive of the intention. 

47.   The offence of attempted murder was examined at length 

by the Hon,ble Supreme Court in the case of State of 

Maharashtra v. Kashirao, reported in 2003 Cril. L. J 

4464. Their Lordships have held that in an offence under 

Section 307, all the ingredients of murder are present 

except the death of the victim. Their Lordships have 

further held that for the application of Section 307, it is 

not necessary that the injury capable of causing death 

should have been actually inflicted. With these principles 

of law, their Lordships held that to bring home the offence 

within the parameters of Section 307, the following 

ingredients are required to be proved: 

(i) That the death of a human being was attempted; 

(ii) That such death was attempted to be caused by, or in 

consequence of the act of the accused; 

http://indiankanoon.org/doc/521480/
http://indiankanoon.org/doc/521480/
http://indiankanoon.org/doc/521480/
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(iii) That such act was done with the intention of causing 

death; or that it was done with the intention of causing 

such bodily injury as; (a) the accused knew to be likely to 

cause death; or (b) was sufficient in the ordinary course of 

nature to cause death, or that the accused attempted to 

cause death by doing an act known to him to be so 

imminently dangerous that it must in all probability cause 

(a) death, or (b) such bodily injury as is likely to cause 

death, the accused having no excuse for incurring the risk 

of causing such death or injury. 

48. Long back in the case of Om Prakash v. State of Punjab 

(AIR1961 SC 1782) , the Hon,ble Supreme Court has 

lucidly examined the offence of attempt to murder and the 

law has been laid down in the following terms: 

“On a parity of reasoning, a person commits an offence 

under Section 307 when he has an intention to commit 

murder and, in pursuance of that intention, does not an act 

towards its commission irrespective of the fact whether 

that act is the penultimate act or not. It is to be clearly 

understood, however, that the intention to commit offence 

of murder means that the persons concerned has the 

intention to do certain act with the necessary intention or 

knowledge mentioned in Section 300.” 

49.   What was the intention of the appellant? The prosecution 

had the duty to prove that. There is no evidence to that 

effect. Criminal law is guided by the principle that let 

hundreds of guilty persons may be allowed to escape, but 

not a single innocent person shall be allowed to suffer. 

http://indiankanoon.org/doc/447905/
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That is why law requires that an offence against an 

accused must be proved beyond all reasonable doubt. 

50.  Normally the evidence of the victim of crime is considered 

sacrosanct, but such a notion is always subject to the 

probability factor. How come a man who does not know 

swimming would jump in to water and try to push the 

head of another person in to water in order kill that 

person. At this stage, I find myself foreclosed against all 

options but to hold that the evidence of the victim to the 

extent that she was pushed into the water by the 

appellant and thereafter, the appellant also jumped into 

the water and pushed her head deep into the water in 

order to kill her, failed to inspire confidence. 

51.   The ld Sr. Counsel Mr. Alam also submitted that the 

investigation of this case started on the basis of a GD 

Entry and therefore the Ext 1 ejahar is barred under 

section 162 Cr.P.C. I do not want to deliberate upon this 

point in this judgment because it will be a futile and time 

consuming affair in this case. But I would state that in 

some matters a second F.I.R is not barred under section 

162 Cr.P.C [reliance may be had in Nirmal Singh 

Kahlon Vs. State of Punjab & Ors. (2009) 1 SCC 441]. 

52.   Reverting to the case in hand, now I have reasons to hold 

that the learned trial court has erred while appreciating 

the evidence on record. I find that the prosecution has 

failed to prove the offence u/s 307 of the IPC against the 

accused beyond all reasonable doubt.  
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O  R  D  E  R. 

53.    That being the position, the appeal is allowed. The 

Judgment and order passed by the learned court below in 

Sessions Case No. 28 of 2014 is set aside. The appellant is 

acquitted from this case.  

Send down the copy of this Judgment along with the 

LCR.  

 Given under my hand and seal of this Court on this 

the 14th day of June, 2016. 

 

 

    (P.J. Saikia) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

 

 

   (P.J. Saikia) 
 Sessions Judge, 
Sonitpur, Tezpur. 

 

Transcribed and typed by me.  

(R. Hazarika),Steno. 


